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The Consortium for Common Food Names (CCFN) is an alliance that was established to 
represent the interests of producers, processors and others in the value chain throughout the 
world that have been using common or generic food names for generations and should have a 
right to maintain access to those names in the future. CCFN appreciates the opportunity to 
comment on U.S. negotiating objectives regarding the modernization of the North American 
Free Trade Agreement (NAFTA) with Canada and Mexico.  
 
The World Trade Organization (WTO) and the World Intellectual Property Organization (WIPO) 
recognize geographical indications (GIs) as a form of intellectual property. However, the 
European Union has been waging a predatory strategy on GIs that is designed to confiscate 
commonly used names, including semi-generic, descriptive and "traditional" terms, from those 
who built markets for those products and monopolize use of those terms throughout the world. 
This intentional effort to undermine U.S. competitiveness, exports and domestic sales potential 
already poses a deep concern to a wide swath of U.S. farmers and manufacturers; as the EU 
entices more countries to follow this path, the risks to U.S. interests will grow even greater.  
 
The U.S. government has been working extensively to combat restrictions on the use of 
common names across a variety of forums, but more needs to be done if our market access is 
to be successfully defended in the NAFTA countries. As USTR’s 2017 Special 301 Report so 
rightly notes, “The EU GI agenda remains highly concerning, especially because of the 
significant extent to which it undermines the scope of trademarks and other IP rights held by 
U.S. producers, and imposes barriers on market access for American-made goods and services 
that rely on the use of common names...” The U.S. government’s efforts have enjoyed broad, 
bipartisan Congressional support as well, as evidenced by Congressional letters to the prior 
Administration and the inclusion of this issue as a specific priority areas in the 2015 Trade 
Promotion Authority passed by Congress.  
 
We urge the Administration to carry its investment in preserving market access opportunities 
for American-made products forward by prioritizing this issue in the upcoming NAFTA 



 

 
An International Initiative To Preserve the Right To Use Generic Food Names 

2101 Wilson Blvd., Suite 400 | Arlington, VA 22201 | 1-703-528-4818 (USA) | www.CommonFoodNames.com 

 

modernization discussions with Mexico and Canada, as a means of complementing ongoing 
bilateral engagement with both countries on this important topic.  
 
 
Trilateral Text on Geographical Indications (GIs)  
 
As noted below, there are unique situations on GIs and Common Names issues with both 
Mexico and Canada that need to be dealt with appropriately on a bilateral basis. In addition to 
those efforts, however, it is essential that the NAFTA modernization efforts incorporate text on 
the issue of GIs and common names, in keeping with the Trade Promotion Authority directive 
to address this issue and the Administration’s intention to modernize the agreement as it 
relates to more recently emerged intellectual property issues.  
 
In order to build upon the progress made to date with our trading partners on this issue, we 
encourage the Administration to use the TPP text on GIs as a starting point and further improve 
upon that to preserve U.S. market access opportunities for common name products despite 
foreign governments’ efforts to misuse GIs to erect barriers to those products.  
 
Prior to that text, U.S. FTAs were virtually silent on the issue of GIs with the primary relevant 
text simply focusing on the first-in-time, first-in-right principle as it relates to registered 
trademarks vs. subsequently filed GIs. There was in particular a vacuum regarding the critical 
question of how countries should consider applications for GIs and how the issue of common or 
generic usage of a term should factor into that process in order to avoid negatively impacting 
the rights of stakeholders in the country of application as well as other trading partners. Those 
GI provisions therefore broke new ground by tackling these topics and for the first time 
establishing a more equitable international model for how to approach the issue of GI 
registrations that differed from the fundamentally flawed EU approach where it is effectively 
pressures its trading partners into horse-trading protection for specific GIs in exchange for gains 
for its trading partners in other areas such as market access.  
 
It is critical to continue to reinforce through all avenues that GIs are a type of intellectual 
property and as such should not be permitted to evade similar types of due process procedures 
required of other types of IP. This will be relevant as the U.S. continues to build upon this text 
to further tackle the EU’s aggressive agenda to limit competition from other suppliers in 
common food categories. The next iteration of U.S. FTA text on this issue of such sizable 
importance to U.S. exports should include even stronger provisions safeguarding the use of 
common names. We would be happy to provide the Administration with confidential 
recommendations on this point.   
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Technical Barriers to Trade (TBT) Chapter Wine and Distilled Spirits Annex: Common Terms 
The wine industry has long had to bear the brunt of attacks on common names. In recent years, 
this has expanded from efforts to restrict the names of various products to now also attacking 
the use of terms typically used to describe wine.  
 
The wine and distilled spirits-specific annex in TPP would have made important strides towards 
helping to address this issue through standardized labeling. The Annex addressed harmful and 
costly trade barriers previously encountered by U.S. wine exporters, including in North America. 
To deal with this, the Annex established parameters for the labeling of products, while 
preserving the ability of regulators to ensure consumer protection. It created a common 
definition of “wine” and “distilled spirits,” to facilitate trade in these products, and provide for 
supplementary labeling of wine and distilled spirits. Parties committed to not reject imports 
solely because they use certain descriptive terms and adjectives related to wine or winemaking.  
 
The inclusion of these provisions into a modernized NAFTA will significantly benefit U.S. exports 
to our NAFTA partners and, equally as important, will serve as an important precedent for 
future trade agreements between third countries and the U.S., Canada and Mexico. This is 
particularly relevant as Mexico negotiates with the European Free Trade Association (EFTA) bloc 
of countries and with the EU, which has driven efforts to use policy tools to unjustly restrict the 
use of various descriptive terms related to wine/winemaking in order to give its winemakers 
commercial advantages over other competitors such as those from the US.  
 
 
Mexico: Ample Activity on Geographical Indications Threatening Use of Common Names  
 
The GIs issue is of paramount concern in one of the U.S.’s top export markets. U.S. companies 
have for years been working with partners in the Mexican food and agricultural sector to build 
the size and variety of demand for various foods in Mexico. That is why the European Union’s 
ongoing efforts to restrict competition in Mexico are so deeply concerning.  
 
There are multiple tracks on which this issue is advancing in Mexico currently and it is vital that 
through each avenue Mexico remain committed to upholding the prior market access 
opportunity rights it has already granted to the U.S. under NAFTA so that GIs are not wielded as 
a defacto barrier to trade that contracts market access opportunities for U.S. exports to one of 
our most important trading partners. Anything less is unacceptable.  
 
 Ongoing Lisbon Agreement Concerns:  

Mexico has seen a wave of GI applications through its membership in the WIPO Lisbon 
Agreement. These include cheeses such as asiago and gorgonzola, which the U.S. has 
not only exported to Mexico in significant quantities, but essentially created the market 
for in the past few years. Their registration by the Mexican Intellectual Property office 
despite U.S. objections to the protection of both GIs in advance of the one year deadline 
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and the fact that the U.S. is the primary exporter of these products to Mexico are very 
concerning examples of the deeply flawed Lisbon Agreement and Mexican processes. 

 
Upon receiving rejection notices in response to our filings last year, CCFN worked with 
its members to file legal challenges in Mexico objecting to the lack of due process 
provided for the consideration of these terms in light of their existing prior use in 
Mexico.  To date, a Mexican court has ruled that the private sector’s interests were not 
properly safeguarded in how it handled the GI consideration for gorgonzola, however 
the court shirked its duty to reverse course at this stage. As a result, we are appealing 
this decision. We are still awaiting the asiago court hearing’s results and anticipate that 
this court will take the facts into account and uphold the constitutional protections for 
the Mexican and foreign private sectors.  

 
Mexico’s handling of Lisbon Agreement applications has posed serious concerns 
regarding the legality of its process in light of Mexico’s WTO and NAFTA market access 
commitments. In addition to generating results entirely out of alignment with the 
market situation in Mexico, Mexico’s process for handling Lisbon Agreement 
applications displays a shocking lack of due process and transparency that is in urgent 
need of reform.  

 
 Proposed Legislation on GIs 

We commend Mexico for recognizing, albeit belatedly, this lack of due process and 
transparency and moving earlier this year to address that short-coming through the 
introduction of domestic legislation to create a system for GI applications, evaluation 
and oppositions within Mexico. Further improvements are needed to this initial draft, 
however, in order to sufficiently safeguard the use of common names.  

 
FTA Negotiations  
In parallel to this, Mexico has been negotiating a FTA expansion since last year with the 
European Union that is intended to incorporate GI provisions. As it seeks to do through 
all its FTAs, the EU has been attempting to use that process to impose de facto barriers 
to trade and competition on various common name products that the EU falsely claims 
as GIs.  

 
Mexico is also simultaneously negotiating with the EFTA bloc of countries, which 
includes Switzerland. The latter group seeks to restrict the use of country names. Given 
the extensive common usage of country names (e.g. Swiss cheese, Greek yogurt, Italian 
sausage, French dressing, Belgian waffles, Canadian bacon, etc.), a blanket ban on their 
use without clear exceptions provided for common usage would be entirely 
inappropriate.  
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It is essential that ongoing engagement with Mexico and NAFTA modernization 
discussions make it clear that the U.S. is vehemently opposed to the imposition of any 
new restrictions on the market access opportunities for U.S. products relying on 
common names. We must require that Mexico uphold the letter and spirit of its NAFTA 
market access commitments in order to ensure it does not impair the value of its prior 
market concessions to the U.S. 

 
 
Canada: Erection of Defacto Barriers to Trade Through Misuse of Geographical Indications 
 
In its FTA with the EU (“CETA”), Canada completely disregarded its own intellectual property 
laws and agreed to GI registrations that, once implemented, will impose new restrictions on the 
use of a number of generic cheese names. The fact that it also intends to grandfather prior 
usage (primarily by Canadian companies) of those terms demonstrates the generic nature of 
the names concerned. These trade restrictions resulted from a process whereby Canada 
permitted the EU FTA GI provisions to bypass Canada’s normal IP review procedures. The 
grandfathering provisions and the evasion of Canada’s IP process signal the objective of the 
measures, which are clearly intended to protect EU and grandfathered Canadian companies 
from legitimate competition from imported products. 
 
We strongly reject Canada’s actions as being inconsistent with their NAFTA and WTO 
obligations. We urge negotiators to pursue a pledge from Canada to hold U.S. products 
harmless from the imposition of these barriers to trade. Just as NAFTA prevented Canada from 
hiking tariffs on U.S. milk protein concentrate exports to Canada when it created a most-
favored-nation TRQ for that product through the WTO process a few years ago, the U.S. should 
invoke the fact that NAFTA provided a reasonable basis to expect that the ability to access the 
Canadian market should not be made more onerous than it was at the time NAFTA was 
negotiated.  
 
In addition, numerous questions and uncertainties remain due to Canada’s shirking of its duty 
to provide clarity to the marketplace on how a number of the specific CETA provisions will 
operate in practice and how companies can ensure they comply with the provisions. Those 
require clear answers so that purchases in Canada can have confidence in continuing to source 
from U.S. suppliers.  
 
Finally, we note that there is an ongoing effort in Canada to create a trademark for a term that 
CETA grandfathered, despite the fact that leaked government documents during the 
negotiations indicated that this cheese was a “customary term”, present in Canada, in 
production in Canada and in production in third parties. Certainly, it would be entirely 
inappropriate for Canada to now grant a trademark for a term that the government so recently 
recognized as in common use in Canada.  
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Summary 
 
Thank you for the opportunity to provide comments on this critically important undertaking. 
American farmers and food and beverage manufacturers are not asking for markets to be 
handed to us; we are simply insisting on our right to compete fairly for sales around the world. 
We look forward to partnering with you on NAFTA modernization to ensure that U.S. export 
opportunities are not eroded by trading partners’ disregard for intellectual property (IP) 
safeguards and market access commitments. 
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